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I.

STATEMENT OF JURISDICTION
This matter is an appeal from a judgment and conviction for Illegal Possession/Use

of Controlled Substance, a class B Misdemeanor, in violation of Section 11.24.020 of the
Salt Lake City Code and Use or Possession of Drug Paraphernalia, a class B
misdemeanor, in violation of Section 11.24.040, of the Salt Lake City Code. The Utah
Court of Appeals has jurisdiction in this matter pursuant to Utah Code Ann. § 78-2a3(2)(e)(1996), wherein the Court is granted jurisdiction in appeals from a court of record
in criminal cases.
II.

STATEMENT OF ISSUES AND STANDARD OF REVIEW
Issues for Review
1.

Whether this Court should review the issue of whether the lower Court
properly determined if the matter should have proceeded to a bench trial when
(i) a continuance was not requested, (ii) the defendant failed to make a timely
request for a continuance prior to trial, and (iii) the issue was not preserved for
appeal?

2.

Whether this Court should review any of the issues when the prepared
transcript in this case is inadequate?

3.

Whether the Prosecutor withheld discovery when discovery was provided three
times to the appellant and twice to appellant's attorney?

Standard of Review
Issues of law are reviewed under a correctness standard, without deference to the
trial court. Meadowbrook, LLC v. Flower, 959 P.2d 115 (Utah 1998). The issue of
whether the trial court erred in proceeding to trial is reviewed with deference to the trial
court. State v. Kiriluk, 975 P.2d 469 (Utah App. 1999).
III.

RELEVANT ORDINANCE AND RULES
The following ordinance and rules relevant to the determination of this matter are

set forth in Addendum A:
Utah Rules of Criminal Procedure, Rule 12(b)
Utah Rules of Criminal Procedure, Rule 12 (d)
Utah Rules of Criminal Procedure, Rule 16 (a)
Utah Rules of Criminal Procedure, Rule 16 (g)
Rule 24(a)(5)(A) of the Utah Rules of Appellate Procedure
Rule 24(a)(9) of the Utah Rules of Appellate Procedure
Rule 24(j) of the Utah Rules of Appellate Procedure
IV.

STATEMENT OF THE CASE
The defendant was charged by Information on May 25, 2001, with having

committed the offense of Illegal Possession/Use of Controlled Substance, a class B
misdemeanor, in violation of Section 11.24.020 of the Salt Lake City Code and Use or
Possession of Drug Paraphernalia, a class B misdemeanor, in violation of Section
11.24.040 of the Salt Lake City Code.

Defendant appeared at his arraignment on May 29, 2001, and pled not guilty. The
case was then set for a pre-trial conference on June 4, 2001. Defendant appeared on June
4, 2001, and requested that the pre-trial conference be continued. The pre-trial conference
was continued to June, 20, 2001. Defendant failed to appear for his pre-trial conference
on June 20, 2001, and a bench warrant was issued. The bench warrant was recalled when
the defendant was booked on June 25, 2001. The case was then set for another pre-trial
conference on July 06, 2001. Defendant appeared and requested another continuance. The
pre-trial conference was then continued to July 16, 2001.
While in court on July 16, 2001, the plaintiff (hereinafter the "City") provided the
defendant discovery. Defendant was also appointed counsel on July 16, 2001, and the
matter was continued to another pre-trial conference on July 25, 2001. At the pre-trial
conference on July 25, 2001, the case was set for a bench trial on August 27, 2001.
Defendant once again requested discovery and the City mailed a copy to the defendant
and the defendant picked up a copy of the discovery from the Prosecutor's office on
August 01, 2001. (Addendum B and C).
On or about August 15, 2001, defendant's attorney filed a request for discovery
(Addendum D) and the City responded by providing discovery on August 23, 2001
(Addendum E). The City also delivered via facsimile a copy of the discovery again to the
defendant's attorney on the morning of August 27, 2001 (Addendum F).

Defendant

appeared and informed the trial court on August 27, 2001, that they were not prepared to
proceed, as they had not seen the discovery until August 27, 2001. (Tr. 1:1-2). However,
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as the defendant failed to state with specific particularity why they could not proceed and
the trial court finding no good reason for any delay, the matter proceeded to a bench trial.
(Tr. at 3:14-15). The defendant was subsequently found guilty and sentenced on August
27,2001.
Defendant filed a notice of appeal on September 24, 2001.
V.

STATEMENT OF FACTS
On or about May 24, 2001, at approximately 5.30 p.m., Officers Wahlin and Brede

of the Salt Lake City Police Department were in an unmarked police car sitting across the
street from a house located at 700 East and 1941 South, Salt Lake City due to suspected
drug activity. They were armed with a pair of binoculars and had a clear view of the
porch of the house they were observing. (Bench Transcript [hereinafter "Tr."] at 5: 6-9
&19).
The Officers observed the defendant and another (identified at arrest as Breanna
Horvath) exit the house and go unto the porch. The Officers had a clear view to identify
the individuals seated on the porch. (Tr. at 6:14-19). Officers observed that the defendant
and Horvath held the pipe in one hand, held it up to their mouth, take a lighter and strike a
lighter into the pipe (Tr. at 15:8-13). They were also passing the pipe back and forth. The
pipe appeared to the Officers to be a marijuana pipe. (Tr. at 6:6)
When the Officers determined that the defendant and Horvath were smoking
marijuana they pulled the unmarked car in front of the house, got out of the vehicle,
walked up to the porch and approached the defendant and Horvath. (Tr. at 7:1-4). As the
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Officers approached the porch they smellcd marijuana and asked where the pipe was.
Horvath indicated to Officer Wahlin that the pipe was thrown off the side of the porch
into the garden area. (Tr. at 7:7-10).
The Officer then retrieved a multi-colored pipe. (Tr. at 7:13-14 & 21-22). There
was a residue of burned and unburned green leafy substance in the pipe. (Tr. at 8 &
20:16-17). Horvath and the defendant admitted to the Officers that they had smoked the
pipe. Both the defendant and Horvath were then taken into custody (Tr. 8:13-14). During
the search incident to arrest Officer Brede found several tinted zip log baggies on the
defendant (Tr. at 22:22). Subsequently, the defendant was charged with Illegal
Possession/Use of Controlled Substance, a class B misdemeanor, in violation of Section
11.24.020 of the Salt Lake City Code and Use or Possession of Drug Paraphernalia, a
class B misdemeanor, in violation of Section 11.24.040 of the Salt Lake City Code, as
was Horvath. (Addendum I).
Defendant was arraigned on May 29, 2001. After one failure to appear in court and
two continuances, the Legal Defender Association was appointed in the defendant's case
on July 16, 2001, (Addendum G), and the matter was continued to yet another pre-trial
conference on July 25, 2001; at which time the matter was set for a bench trial. The trial
court provided defendant a notice of the bench trial (Addendum H).
Between the period of July 16, 2001, and August 27, 2001, discovery was provided
five times — three times to the defendant and twice to his attorney. Specifically:
July 16, 2001

Discovery provided to the defendant in court during his pretrial conference.
5

August 1, 2001

Discovery mailed to the defendant.

August 1, 2001

Defendant picked up discovery from the prosecutor's office.

August 23, 2001

Discovery pro\ided to the defendant's attorney pursuant to
the defendant's attorney discovery request dated August 15,
2001.

August 27, 2001

Discovery provided to defendant's attorney via facsimile.

Prior to the start of the bench trial on August 27, 2001, there was some discussion
on discovery with the trial judge. Mr. Daynes, representing the City, informed the court
that discovery had been provided. (Tr. at 6 8 & 14).
The trial court then inquired of defendant's attorney, Ms. Viera, if she had
subpoened her witness. Ms Viera did not lespond to the court's question but instead said
that she had only spoken to the defendant on Friday (the bench trial was on the following
Monday). (Tr. at 3:7). Ms. Viera then infoimed the Court that she did not believe that she
was prepared to proceed to tiial (Ti. at 3 7). The trial court then proceeded to tnal and
stated, "[W]ell, we'ie going to go forwaid with the tnal 1 always encourage you to do
more preparation sooner rather than later. / haven't heard anything that suggests that we
can't have a trial today." (emphasis added) (Tr. at 3.13-15). Defendant and his counsel
did not respond to the trial court's query and the City called its first witness. The trial
court asked the defense twice why they weie unable to proceed (Tr. 1:17-18, Tr. 3.14-15),
and as the record will reveal, neither the defendant nor his attorney provided any
persuasive reason to the court as to why the matter should be continued.
At trial, defendant's attorney stipulated to the chain of custody and the toxicology
6

report was admitted into evidence. (Tr. at 26: 20-21). The report indicated that the green
leafy substance in the pipe was marijuana as was the burnt residue in the pipe. (Tr. at 27:5
& 10-11).
Also at trial Officer Wahlin testified on cross-examination by the defense attorney
that Horvath told him that both, she and the defendant had smoked the pipe (Tr. at. 13:15)
and that the defendant admitted to smoking the pipe. (Tr. at 13:5).
VI.

SUMMARY OF THE ARGUMENT
Defendant's right to a fair trial was not violated when the trial judge proceeded to

trial on the matter. The defense did not provide any persuasive reason why the trial
should be delayed. No motion, either written or verbal was before the court. In view of
that, the trial court did not abuse its discretion in proceeding to trial.
Further, the defendant failed to preserve the issue of whether or not the Court
properly detemiined if the matter should proceed to trial on the day of the trial. Rule
12(d) of the Utah Rules of Criminal Procedure specifically states, "[fjailure of the
defendant to timely raise defenses or objections or to make requests which must be made
prior to trial or at the time set by the court shall constitute waiver thereof.
Rule 24(a)(5)(A) of the Utah Rules of Appellate Procedure provides that "the brief
of the appellant shall contain . . . citation to the record showing that the issue was
preserved in the trial court." The defense attempts to reference several places in the
record to show that the issue of a request for continuance was preserved in the trial court.
Appellant's opening brief at 3. However, a reading of the record does not reveal that the
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issue was preserved. The defense in this case also argues that they argued for a possible
motion to suppress and that they requested a continuance Appellant opening brief at 11,
and that the bench trial in this case was scheduled without defendant's counsel being
present Appellant opening brief at 12 fn. 1. However, the record in this case is silent and
does not sustain either argument.
During the initial discussion prior to the bench trial, the defendant failed to bring
to the trial court's attention the arguments now raised. Defendant now argues, for the
first time on appeal, that the (i) bench trial was set without counsel being present, (ii) that
there was a discovery violation, and (iii) that there was a potential motion to suppress.
However, defendant cannot now be heard to complain when these issues were never
presented to trial court or brought to its attention. This Court has repeatedly held that on
appeal, a party cannot take advantage of an error committed at trial when that party led
the trial court into committing the error. State v. Dunn, 850 P.2d 1201, 1202 (Utah 1993).
Further, even if this Court were to decide to entertain the defendant's arguments in
spite of the lack of the preservation of the issues for appeal, the transcript in this instance
is inadequate to address the issues raised in the defendant's opening brief. The defense in
this case needed to provide a transcript of all the proceedings to allow the appellate court
a meaningful review of the issues to support the assertions made in the appellant's
opening brief.
The transcript from the July 16, 2001, pre-trial conference was not prepared for
this Court's review. That transcript will likely show that discovery was provided to the
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defendant in court that day. Further, the defense claims that the court scheduled a bench
trial when the defense counsel was not present. Once again the defense has failed to
provide this court a record of that proceeding for its review. As the Court state in Tillman,
generally, a contemporaneous objection or some other form of preservation of a claimed
error is necessary on appeal. State v. Tillman, 750 P.2d 546, (Utah 1987). "[A] reviewing
court is entitled to have the issues clearly defined with pertinent authority cited and not
simply a depository in which the appealing party may dump the burden of argument and
research." State v. Thomas, 961 P.2d 299, 305 (Utah 1998) quoting State v. Bishop, 753
P.2d 439, 450 (Utah App. 1988). Additionally, the Utah Supreme Court has stated that if
the petitioner's brief does not comply with rule 24(j) of the Utah Rules of Appellate
Procedure, it (meaning the brief) "may be disregarded or stricken, on motion or sua
sponte by the court." State v. Helmick, 2002 UT 70. P7. 9 P.3d 164; MacKay v. Hardy,
973 P.2d 941, 948-49 (Utah 1998).
The prosecutor did not withhold discovery. The prosecutor did not curtail the
defendant's access to discovery. While State v. Knight, 734 P.2d 913 (Utah 1987), and
subsequent case law have imposed additional discovery requirements on the prosecution,
the prosecution fully complied with those requirements in this case at least five times,
providing discovery three times to the defendant and twice to the defendant's attorney
The weight of the evidence in this case is such that there is not a substantial
likelihood of a different outcome.

The Supreme Court of Utah has imposed upon the appellant a duty to exhaust
remedies available under Rule 16(g) of the Utah Rules of Criminal Procedure for alleged
discovery violations. The Utah Supreme Court and this Court have held that failure to do
so waives any right to claim error. By failing to exhaust remedies available under Rule
16(g), the defendant waived his right to claim error now.
Further, even if this court were to determine, for some obscure reason, that
discovery was not provided, the error, is harmless. Defense contends that they had to wait
to obtain discovery in order to subpoena the witness. The defendant in this case was
aware of the existence of the witness from the onset. He knew the witness as he was with
her at the time both of them were arrested. Defendant's contention that they had to wait to
request and review discovery before they could subpoena witnesses for the trial is
misleading.
The defendant has failed to show that the Court's decision in denying a
continuance is a clear abuse of discretion and harmful error. Any error committed was
committed by the defendant is invited error. Under the "invited error" doctrine, the Utah
Supreme Court has held that a party cannot on appeal "take advantage of an error
committed at trial when that party led the trial court into committing the error." See State
v. Dunn, 850 P.2d 1201, 1220 (Utah 1993); State v. Tillman, 750 P.2d 546, 560-61 (Utah
1987) ("Tillman I ").

VII.

ARGUMENT

1.

THE DEFENDANT FAILED TO PRESERVE THE ISSUES FOR APPEAL

a.

Preservation of the claim
The defendant states in his opening brief that the issue concerning whether or not

the defendant's "[M]otion to Continue based on the late receipt of discovery and the need
to call an essential witness to testify on Appellant's behalf is preserved on the transcript
of the bench trial" and then proceeds to cite to transcript 1,3. Appellant's opening brief at
3. Page 1 line 3 of the transcript simply states, "Give me the name again." Thus assuming
that 1, 3 means Record 1 page 3 finds only line 9 relevant, defense counsel states:
Your Honor, I don't believe that (inaudible) prepared to proceed in this trial,
having just discussed this and not having witnesses available who would testify to
some pertinent facts in this matter regarding Mr. Yager's actions of that day."
To which the Judge responds,
Well, we're going to go forward with the trial. 1 always encourage you to do more
preparation sooner rather than later. I haven't heard anything that suggests that
we can't have a trial today." (emphasis added).
At this point neither the defendant nor his attorney responded to the judge's comment or
even provided any persuasive information as to why the matter should be delayed. The
defense does not make a verbal request for continuance and the record does not indicate
that a written motion was submitted or that any such motion was even before the court.
In State v. Marvin, 964 P.2d 313, 318 (Utah 1998), the Supreme Court of Utah
stated that as a general rule, claims not raised before the trial court may not be raised on
appeal. The Court reaffirmed that position in State v. Holgate. 10 P.3d 346 (Utah 2000),
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and stated that the preservation rule serves two important policies. First, the preservation
rule ensures that the issue will be brought to the trial court's attention and the trial court
will have the opportunity to address the issue. Citing to State v. Eldredge, 773 P.2d 29, 36
(Utah 1989). Second, preservation is necessary to prevent an a defendant foregoing relief
below based on the sufficiency of the evidence, hoping that a remediable evidentiary
defect might not be perceived and corrected, thus, strategically facilitating the defendant's
chance for reversal on appeal. State v. Bullock, 791 P.2d 155, 159 (Utah 1989). An
appellate court generally will not review any issue that was not raised in the court below.
State v. Mabe, 864 P.2d 890 (Utah 1993) ("Absent exceptional circumstances, this court
will not consider issues raised for the first time on appeal"). This rule is based in part on
the principle that it is unfair to fault the trial court for failing to rule correctly on an issue
it was not given to consider.
It is well established that the defendant has the burden, "to make certain that the
record they compile[d would] adequately preserve their arguments for review in the event
of an appeal." Franklin Fin, v. New Empire Dev. Co., 659 P.2d 1040, 1045 (Utah 1983);
State v. Theison, 709 P.2d 307, 309 (Utah 1985); State v. Christofferson, 793 P.2d 944,
946-47 (Utah App. 1990); State v. $9,199 United States Currency, 791 P.2d 213, 217
(Utah App. 1990).

Further, under Rule 24(a) (5) of the Utah Rules of Appellate

Procedure, an appellant is required to provide "citation to the record showing that the
issue was preserved in the trial court; or . . . a statement of grounds for seeking review of
an issue not preserved in the trial court."
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Here the trial court informed the defendant's counsel that he had not heard
anything that would suggest that the trial could not proceed, giving the defense ample
opportunity to argue for a continuance, etc., however, the defense chose not to respond.
Instead as the record will bear, neither the defendant nor his attorney raised, objected,
informed or argued that the defendant wanted the court to continue the matter even after
the court infoniied the defense that it had not heard any reason why the defense could not
proceed to trial. This would have been the time for the defense to argue the alleged
discovery violation and any other issues it wanted the court to consider or even object to
going forward to trial.
As the Court state in Tillman, generally, a contemporaneous objection or some
other form of preservation of a claimed error is necessary on appeal. 750 P.2d 546, (Utah
1987). Accordingly, as the defendant failed to properly raise this issue at the trial level
and failed to preserve the issue for appeal this Court not should review the issue.
In the unlikely event that this Court decides to overlook the deficiency in the
preservation of issues for appeal, the City will address the other issues raised in the
defendant's opening brief, which issues were not preserved for appeal.
2.

THE TRIAL COURT DID NOT ERR IN PROCEEDING TO TRIAL

a.

The trial court has the discretion in granting or denying a motion to continue
As the defense point out, "[t]he granting of a continuance is at the discretion of the

trial judge" and absent a clear abuse of discretion the matter will not be reversed on
appeal (emphasis added) Appellant's opening Brief at 8 quoting State v. Creviston, 646
13

P.2d 750, 752 (Utah 1982). The trial court has discretion to grant or deny a motion before
it for good reason and its decision will remain undisturbed absent an abuse of discretion.
The defendant has the burden of persuading this court that the conduct complained of
prejudiced the outcome of the trial. State v. Kiriluk, 975 P.2d 469, 474 (Utah App 1999).
In other words, "unless a review of the record shows that the court's decision is plainly
wrong ... that the defendant cannot be said to have had a fair trial, we will not find that
the court's decision was an abuse of discretion." (emphasis added). State v. Robertson,
932 P.2d 1219, 1231 (Utah 1997). This Court reviews such a decision with deference
"because of the advantaged position of the trial judge to determine the impact of events
occurring in the courtroom on the total proceedings. Id.
In this case no error occurred. The defendant's case had prior to the bench trial
been continued at least four (4) times by the defendant or the defendant's attorney.
Additionally, there was no motion, of any kind, before the court, either verbal or written.
If the reviewing court were to find that an error had occurred then the court must address
it's harmfulness, State v. Robertson, 311 Utah Adv. Rep 3, 932 P.2d 1219 (Utah 1997),
1997 Utah Lexis 16, as an erroneous decision by a trial court "cannot result in reversible
error unless the error is harmful." State v. Hamilton, 827 P.2d 232, 240 (Utah 1992). "An
error is only harmful if the likelihood of a different outcome is sufficiently high that it
undermines our confidence in the verdict, id. The burden of showing harmfulness rests
with the complaining party. See Ashton v. Ashton, 733 P.2d 147 (Utah 1987) citing
Redevelopment Agency v. Mitsui Inv., Inc., 522 P.2d 1370, 1374 & n.12 (Utah 1974); see
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also State v. Bishop, 753 P.2d 439, 448 (Utah 1988) (holding that "appellant has the
burden of establishing that reversible error resulted from an abuse of discretion"). Here,
the defendant has failed to carry the burden because he has not provided any evidence that
that a motion for continuance or a motion to suppress was before the trial court and that
persuasive information for a continuance or suppression was provided to the court. The
defendant has failed to marshal the record to show the reviewing court that there was an
error on the part of the prosecutor or the trial court that prejudiced him. Even if an error
occurred in this case the defense led the trial court into committing the error
b.

The defense invited the error
The invited error doctrine serves two principal purposes. First, it fortifies our long-

established policy that the trial court should have the first opportunity to address the claim
of error. See, e.g., State v. Emmett 839 P.2d 781, 785 (Utah 1992); State v. Eldredge,
773 P.2d 29, 35-36 (Utah), cert, denied, 493 U.S. 814 (1989); State v. Lesley, 672 P.2d
79, 82 (Utah 1983); State v. McCardell 652 P.2d 942, 947 (Utah 1982); State v. Peterson,
121 Utah 229, 236, 240 P.2d 504, 507 (1952). Second, it discourages parties from
intentionally misleading the trial court so as to preserve a hidden ground for reversal on
appeal. See, e.g., State v. Bullock, 791 P.2d 155, 158-59 (Utah), cert, denied, 497 U.S.
1024, 110 S. Ct. 3270 (1989); State v. Butterfield, 784 P.2d 153, 157 (Utah 1989); State
v. Medina, 738 P.2d 1021, 1023 (Utah 1987); State v. Perdue, 813 P.2d 1201, 1205; State
v.Morgan, 813 P.2d 1207, 1211 (UtahApp. 1991).
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As the Utah Court of Appeals stated in Perdue,"[T]he doctrine of invited error
'prohibits a party from setting up an error at trial and then complaining of it on appeal."'
State v. Perdue, 813 P.2d 1201, 1205 (Utah Ct. App. 1991) (quoting State v. Henderson,
114 Wash. 2d 867, 792 P.2d 514, 516 (Wash. 1990), see also State v. Pam, 101 Wash. 2d
507, 680 P.2d 762, 764 (1984). The Henderson Court held that "even where constitutional
issues are involved, invited error precludes judicial review, quoting State v. Tyson, 33
Wash. App. 856, 658 P.2d 55, 58 review denied 99 Wash. 2d 1023 (1983).
A defendant cannot lead the court into error by failing to object and then later,
when he is displeased with the verdict, profit by his actions. See e.g., State v. Tillman,
750 P.2d 546, 561 (Utah 1987) (and cases cited therein). In Tillman, the court declared,
"we reemphasize this Court's past decisions wherein we stated that 'invited error' is
procedurally unjustified and viewed with disfavor, especially where ample opportunity
has been afforded to avoid such result." Id. at 560-61.
In the instant case, defendant's attorney, (a) did not file a motion to suppress
pursuant to rule 12 of the Utah Rules of Criminal Procedure for the court's consideration,
(b) did not request a continuance either by verbally moving the trial court at the bench
trial, before the trial or by written motion, (c) did not request discovery until August 15,
2001, (d) did not secure the appearance of its witness, and finally (e) did not raise the
issue that the trial was set without counsel until this appeal. In not making the necessary
motions or appraising the trial court of the issues it's currently raising for the first time on
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appeal, the defense committed the error and now claims that the trial court erred.
Therefore, the defense now is precluded from raising those issues.
c.

Motion to Suppress
Rule 12 of the Utah Rules of Criminal Procedure states in subsection (b), in part:
Any defense, objection or request, including request for rulings on the
admissibility of evidence, which is capable of determination without trial of
the general issue may be raised prior to trial by written motion. The
following shall be raised at least five days prior to trial: ...
(2) motions to suppress evidence;."

The defense in this case did not file a written motion to suppress five days before trial.
The defense failed to even move the court. Even if this Court were to decide that the
defense had moved for suppression that motion would have been untimely as Rule 12 of
the Utah Rules of Criminal Procedure is specific that motion to suppress evidence shall be
filed five days prior to trial.
3.

THE PREPARED TRANSCRIPT IN THIS CASE IS INADEQUATE
Rule 24 (a) (9) of Utah Rules of Appellate Procedure provides that the brief of the

appellant "shall contain the contentions and reasons of the appellant with respect to the
issues presented, including the grounds for reviewing any issue not preserved in the trial
court, with citations to the authorities, statutes, and parts of the record relied on."
The defense in this case needed to provide a transcript all the proceedings to allow
meaningful review of the issues raised in their brief and to support the assertions made in
the appellant's opening brief. However, the transcript provided is only from the bench
trial and does not adequately represent to the court all that transpired in all of the
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proceedings in this case. Specifically, the transcript from the July 16, 2001, pre-trial
conference will likely show that discovery was provided to the defendant. Further, the
transcript from the July 25, 200, pre-trial conference is needed to review whether in fact a
bench trial was scheduled without defendant's counsel being present.
4.

THE PROSECUTOR DID NOT WITHHOLD DISCOVERY

a.

The Prosecution provided discovery five times in this case.
Rule 16 (a) of the Utah Rules of Criminal Procedure, in pertinent part, requires the

prosecutor to disclose "[R]elevant written or recorded statements of the defendant or codefendants."
Each time discovery was requested it was provided. Discovery was provided to the
defendant three times and twice to the defendant's attorney. Defendant's attorney
requested discovery on August 15, 2001, and discovery was provided in a timely manner
on August 23, 2001, and again on August 27, 2001. In addition, the City maintains an
open file policy and the defendant's attorney could have reviewed the prosecutor's file at
any time prior to trial. There is no evidence in the record to support the defendant's
contention that discovery was not provided or that discovery was not provided in a timely
manner or that a discovery violation occurred.
The defendant argues that Rule 16 (g) of the Utah Rules of Criminal Procedure
"grants a trial court ample discretion to remedy any prejudice to a party resulting from a
breach of the criminal discovery rules, citing also to State v. Knight, 734 P.2d 913 (Utah
1987). The threshold question then is, "was there a breach of the criminal discovery
18

rules?" There was no breach of the discovery rules. In the present case the prosecutor
complied with all the discovery requirements imposed pursuant to Knight five times and
in a timely manner. Thus, the I-did-not-reccive-discovery-defense cannot apply.
b.

Discovery was not late
The defense contends that they received discovery late and in insufficient time to

prepare for his trial. However, as previously indicated and as the record will bear,
discovery was provided each time it was requested. When discovery was requested for the
fourth time; this time by the defendant's attorney on August 15, 2002, discovery was
provided again on August 23, 2001, and then again on August 27, 2002.
Defendant further argues that he was not given a full and fair opportunity to
prepare and present his case nor call witnesses on his behalf when they had not received
discovery. Such is not the case, the identity of the witness at issue was always known to
the defendant. She was with the defendant when Salt Lake City Police Officers'
approached the defendant on the porch of her house.
Defendant was present in court on July 16, 2001, when the trial was set. The court
provided the defendant notice of the bench trial and defendant knew of the trial date.
Hence, the defense had sufficient time to secure the appearance of the witness for trial if
they had intended to call the witness.
c.

By failing to request appropriate relief under Rule 16(g) of the Utah Rules of
Criminal Procedure, defendant waived his right to claim error.
Assuming arguendo that discovery was not provided when requested, Rule 16(g)

of the Utah Rules of Criminal procedure provides relief for discovery violations,
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including motions to compel. The remedy for violations of this rule is set forth under
Rule 16 of the Utah Rules of Criminal Procedure. Specifically,
If at any time during the course of the proceedings it is brought to the
attention of the court that a party has failed to comply with this rule, the
court may order such party to permit the discovery or inspection, grant a
continuance, or prohibit the party from introducing evidence not disclosed,
or it may enter such order as it deems just under the circumstances.
The Utah Supreme Court has held that failing to exhaust remedies available under
Rule 16(g) essentially waives a defendant's right to later claim error. State v. Larsen„ 775
P.2d 415, 418 (Utah 1989). Defendant's attorney could have sought to compel discovery
pursuant to Rule 16 (g) of the Utah Rules of Criminal Procedure, nonetheless, they did
not because as the record will support, there was no discovery violation.
d.

Any error was harmless
In Knight, a discovery violation occurred when the prosecution did not know the

location of key witnesses and indicated such in their reply to the defendant's request for
discovery. 734 P.2d 913 (Utah 1987). After subsequently locating the witnesses, the
prosecution in Knight then failed to provide the defendant with their current addresses,
depriving the defense of an opportunity to prepare for their testimony. In the present case,
the name, address and phone number of the witnesses were included in the materials that
were provided at least three times to the defendant and at least twice to his attorney.
Further, defendant was aware of the existence of the witness from the onset because he
was with her at the time of the incident. The identity of the witness was not a surprise or a
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new revelation. Finally, the identity of the witness was not redacted from the police report
when it was provided to the defendant or his attorney.
e.

The verdict would not have been different.
The cumulative evidence in this case was sufficient such that the witness's

testimony is unlikely to have affected the outcome of the verdict. See First Gen. Servs. v.
Perkins, 918 P.2d 480, 485 (Utah App. 1996). Even if the Court were to conclude that the
discovery was not provided and there was a discovery violation this would still have to
determine whether the error was harmful. ]d., quoting State v. Hamilton, 827 P.2d 232,
240 (Utah 1992). In the present case, the cumulative evidence against the defendant was
such that there is no reasonable likelihood that the trial court would have rendered a
different decision. As this Court stated in Blubaugh, "we will only reverse if this error
was harmful, ..." State v. Blubaugh, 904 P.2d 688, 699 (Utah. App. 1995) quoting State
v. White, 880 P.2d 18, 21 (Utah App. 1994) (in turn quoting State v. Dunn, 850 P.2d
1201, 1221 (Utah 1993)).
The trial court had the opportunity to assess the credibility of the law enforcement
officers as they testified of the defendant's criminal conduct. The defendant testified. The
defendant and his attorney, who knew of the trial date, chose not to call their witness, as
part of their trial strategy. Whatever the defense strategy, the prosecution met its burden
of proof and the defendant was convicted.
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CONCLUSION
Based upon the foregoing, the plaintiff respectfully requests that the defendant's
conviction for the offense for Illegal Possession/Use of Controlled Substance, a class B
misdemeanor, in violation of Section 11.24.020 of the Salt Lake City Code and Use or
Possession of Drug Paraphernalia, a class B misdemeanor, in violation of Section
11.24.040 of the Salt Lake City Code, be AFFIRMED.
RESPECTFULLY SUBMITTED this 20th day of May, 2002.

Padmal Veeru-Collings (#70051
Senior Assistant City Prosecutor
Attorney for Plaintiff/Appellee
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CERTIFICATE OF DELIVERY

I hereby certify that I caused to be mailed or delivered two true and correct copies
of the foregoing Brief of the Appellee on this 20th day of May, 2002 to:

Brenda Viera
Salt Lake Legal Defender Association
424 East 500 South, Suite 300
Salt Lake City, Utah 84111
Telephone (801) 532-5444
Attorney for Defendant / Appellant

A
PADMA VEERU-COLLINGS
ScnionAssistant City Prosecutor
Attorney for Plaintiff/ Appellee
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APPENDIX

ADDENDUM A

UTAH RULES OF CRIMINAL PROCEDURE
Rule 12. Motions.
(a) An application to the court for an order shall be by motion. A motion other
than one made during a trial or hearing shall be in writing unless the court
otherwise permits. It shall state with particularity the grounds upon which it is
made and shall set forth the relief sought. It may be supported by affidavit or by
evidence.
(b) Any defense, objection or request, including request for rulings on the
admissibility of evidence, which is capable of determination without the trial of
the general issue may be raised prior to trial by written motion. The following
shall be raised at least five days prior to the trial:
(1) defenses and objections based on defects in the indictment or information other
than that it fails to show jurisdiction in the court or to charge an offense, which
objection shall be noticed by the court at any time during the pendency of the
proceeding;
(2) motions to suppress evidence;
(3) requests for discovery where allowed;
(4) requests for severance of charges or defendants; or
(5) motions to dismiss on the ground of double jeopardy.

(d) Failure of the defendant to timely raise defenses or objections or to make
requests which must be made prior to trial or at the time set by the court shall
constitute waiver thereof, but the court for cause shown may grant relief from such
waiver.

UTAH RULES OF CRIMINAL PROCEDURE
Rule 16. Discovery.

(a) Except as otherwise provided, the prosecutor shall disclose to the defense
upon request the following material or information of which he has knowledge:
(1) relevant written or recorded statements of the defendant or codefendants;
(2) the criminal record of the defendant;
(3) physical evidence seized from the defendant or codefendant;
(4) evidence known to the prosecutor that tends to negate the guilt of the accused,
mitigate the guilt of the defendant, or mitigate the degree of the offense for
reduced punishment; and
(5) any other item of evidence which the court determines on good cause shown
should be made available to the defendant in order for the defendant to adequately
prepare his defense.

(g) If at any time during the course of the proceedings it is brought to the attention
of the court that a party has failed to comply with this rule, the court may order
such party to permit the discovery or inspection, grant a continuance, or prohibit
the party from introducing evidence not disclosed, or it may enter such other order
as it deems just under the circumstances.

UTAH RULES OF APPELLATE PROCEDURE
Rule 24. Briefs.
(a) Brief of the appellant....
(5) A statement of the issues presented for review, including for each issue: the
standard of appellate review with supporting authority; and
(A) citation to the record showing that the issue was preserved in the trial court; or
(B) a statement of grounds for seeking review of an issue not preserved in the trial
court.

(9) An argument. The argument shall contain the contentions and reasons of the
appellant with respect to the issues presented, including the grounds for reviewing
any issue not preserved in the trial court, with citations to the authorities, statutes,
and parts of the record relied on. A party challenging a fact finding must first
marshal all record evidence that supports the challenged finding.

(j) Requirements and sanctions. All briefs under this rule must be concise,
presented with accuracy, logically arranged with proper headings and free from
burdensome, irrelevant, immaterial or scandalous matters. Briefs which are not in
compliance may be disregarded or stricken, on motion or sua sponte by the court,
and the court may assess attorney fees against the offending lawyer.

ADDENDUM B

SIMARJIT S. GILL, #63 8 9
S alt Lake City Prosecutor
349 South 200 East, Suite 500
S alt Lake City, Utah 84111
Telephone: (801) 535-7767

IN THE THIRD CIRCUIT COURT, STATE OF UTAH
SALT LAKE. COUNTY, SALT LAKE DEPARTMENT
SALT LAKE CITY,

PLAINTIFF'S REPLY TO
DEFENDANT'S REQUEST FOR
DISCOVERY AND
CERTIFICATE OF SERVICE

Plaintiff,
vs.

Case No.
Defendant
gHMWglMWg.W«efMBg

Salt Lake City, by and through the undersigned prosecutor, denies the defendant's general
request for discovery pursuant to State v. Knight, 734 P.2d 913 (Utah 1987). However, the
prosecution has produced herewith, copies of pertinent documents reflecting only what is
contained in the prosecution file. Other documents may or may not exist in individual police
agency files or private security files and the defendant is directed to contact these agencies for
such information. If the defendant wishes to inspect the prosecution files, we maintain an open
file policy and will arrange for review during regular business hours.

Criminal records of

witnesses cannot be provided witiiout a court order. The Salt Lake City Prosecutor will strictly
comply with the mandates of Rule 16 of the Utah Rules of Criminal Procedure.
The undersigned prosecutor further certifies that a copy of Plaintiffs Reply to
Defendant's Request for Discovery, together with copies of the aforementioned documents, were
mailed/delivered to the Defendant Defendant's attorney-

^5o> s. ne6E. (i\
Dab

*

g/lUf

~&^L*<\

By:
Salt Lake Citv Prosecutor's Office "

PURSUANT TO UTAH CODE ANN. § 77-3S-6, ANY INFORMATION PROVIDED HEREWITH REGARDING
THE ADDRESS, TELEPHONE NUMBER, PLACE OF EMPLOYMENT, OR OTHER LOCATING INFORMATION
viv ATUCD
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ADDENDUM

BRENDA M. VIERA, #8820
Salt Lake Legal Defender Association
Attorney for Defendant
424 East 500 South, Suite 100
Salt Lake City, Utah 84111
Telephone: (801) 532-5444

FILEF PfS1W5Y ©§HB?
ThirJ Judicial District

ay

AUG 1 5 2001
SA,T lAKB 00mvf {
__
Deputy Clerk

IN THE THIRD DISTRICT COURT, SALT LAKE COUNTY,
STATE OF UTAH, SALT LAKE DEPARTMENT

SALT LAKE CITY,
Plaintiff,
-v-

:

REQUEST FOR DISCOVERY

:
:

KYLE JASON YAGER,

:

Case No. 011907531
JUDGE QUINN

Defendant.

The defendant, KYLE JASON YAGER, by and through his/her attorney of record,
BRENDA M. VIERA, pursuant to Rule 16 Utah Rules of Criminal Procedure and the Due Process
Clauses of Constitutions of Utah and the United States, hereby requests the following materials be
provided to him ten days prior to August 27, 2001.
1.

Any evidence which tends to negate the guilt of the defendant, or mitigate the guilt

of the defendant or mitigate the degree of the offense for reduced punishment that has been
discovered by any member of the agencies involved in the investigation or prosecution of the
above-entitled case.
2.

A list of all the witnesses that the State/City intends to call for trial in the

above-entitled matter, their addresses, telephone numbers and criminal records.
3.

Any recordings, reports, transcripts or reports about statements in possession of

aiiv niiiiibci «!i p\mp iii\ni»'ii iii the prosecution of the investigation of the above-entitled case
taken from the witnesses listed in number 2.
4.

Any photographs or physical evidence from the alleged crime scene or taken by

any such law enforcement offiet i pim ninl dm mg ik course of the investigation of the above
entitled case by such police department, County Attorney, its staff or investigative agencies,
":

Staieim mi made by the defendant to any of the State's witnesses and the dates,

times, places and persons present when such statements were made.
6

Any reports or results of scientific tests taken during the investigation of tin ,,t\i

>.

Anv reporis nude h won itovn iioiental agencies involved including reports made

>y any state security personnel.
8.

\ii\ police or investigative reports, excluding the Salt Lake County Attorney's or

alt Lake City Prosecutor's work product, made during the omi^r <•* ifr investigation or prosecution
f this case.
9.

Reports or descriptions

other physical evidence seized from

Pendant's person or his residence or vehicle that the State/City intends to use ;if (i i .1
10.

Any oHnsol It nii.'iii;1, oi plea bargain agreements or any other form of

nuneration provided to any of the witnesses listed in number ? ;*nd > above.

11. A copy of the booking sheet, any criminal records and convictions.
WHEREFORE, defendant moves that the Court issue an Order granting the relief
sought.
DATED this/jzT'day of August, 2001.

^ ^rx I'LJ^ -1
BRENDA M. VIERA
Attorney for Defendant
MAILED/DELIVERED a copy of the foregoing Request for Discovery to the Salt Lake
City Prosecutor's Office, 451 South Second East, Salt Lake City, Utah 84111 this LS^ay of August,
2001.

ADDENDUM E

SIMARJIT S. GILL. #6389
Salt Lake City Prosecutor
349 South 200 East, Suite 500
Salt Lake City, Utah 84111
Telephone: (801) 535-7767

IN THE THIRD CIRCUIT COURT, STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE DEPARTMENT
SALT LAKE CITY,

PLAINTIFF'S REPLY TO
DEFENDANT'S REQUEST FOR
DISCOVERY AND
CERTIFICATE OF SERVICE

Plaintiff,
vs.
\ V A W 3a-Sov\

Case No. Q l ( ^ O H 5 3 /

laaW

Defendant.

Salt Lake City, by and through the undersigned prosecutor, denies the defendant's general
request for discovery pursuant to State v. Knight, 734 P.2d 913 (Utah 1987). However, the
prosecution has produced herewith copies of pertinent documents reflecting only what is
contained in the prosecution file. Other documents may or may not exist in individual police
agency files or private security files and the defendant is directed to contact these agencies for
such information. If the defendant wishes to inspect the prosecution files, we maintain an open
file policy and will arrange for review during regular business hours. Criminal records of
witnesses cannot be provided without a court order. The Salt Lake City Prosecutor will strictly
comply with the mandates of Rule 16 of the Utah Rules of Criminal Procedure.
The undersigned prosecutor further certifies that a copy of Plaintiffs Reply to
Defendant's Request for Discovery, together with copies of the aforementioned documents, were
mailed/delivered to the Defendant Defendant's attorney^
at

Date: Zm

Q\
Salt Lake City Prosecutor's Office

PURSUANT TO UTAH CODE ANN. § 77-38-6, ANY INFORMATION PROVIDED HEREWITH REGARDING
THE ADDRESS, TELEPHONE NUMBER, PLACE OF EMPLOYMENT, OR OTHER LOCATING INFORMATION
OF A VICTIM OR WITNESS MAY NOT BE PROVIDED TO THE DEFENDANT OR ANY OTHER PERSON.
^
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ADDENDUM G

Third District Court, State of Utah
SALT LAKE COUNTY, SALT LAKE DEPARTMENT
450 South State Street, P.O. Box 1860, Salt Lake City, Utah 84111-1860
SALT LAKE CITY/STATE OF UTAH,

: •
: Q
: D
: D
: ^
• /&

Plamtiff}
vs.
A

X

•

X

•

j

~';

•

De

J

f™d™t-

ROLL CALL
SENTENCING
HEARING
.PRELIMINARY HEARING
PRE-TRIAL
BENCH TRIAL

: D JURY TRIAL

n

DEFENDANT'S DOB:.

CASE NO.

,

/ ", -1\

This case is scheduled for the above checked matter(s) before the Honorable Judge
X v. .•

•

.

.

.

••

'-""V-x^/V

~_

AT, +htr~v'

*^

""j Hnynf

A...y . V4

5

x

at

'

DATED THIS _ ' . '

^/

a.m/p.m.
DAY OF

A-^t-~

1

\t */, * ;

Deputy Clerk
^r See back for specific instructions •

YOU MUST REPORT FOR A PRESENTENCE REPORT TO THE FOLLOWING AGENCY:
ADULT PROBATION AND PAROLE - 36 W. Fremont (1100 So.,) Salt Lake City, Utah 84111,
phone 239-2100. Report 8:00 a.m. to 5:00 p.m., Monday through Friday.
ADULT COMPLIANCE AND EDUCATION CENTER - 431 So. 300 E., Suite 300
Salt Lake City, Utah 84111, phone 799-8460.
Report 8:00 a.m. to 5:00 p.m., Monday through Friday.

OTHER

,

CHARGES
JAIL

BOND

Referred to Legal Defenders

PRE-TRIAL SERVICES

YES ^S

NO O

If you were referred to SX, Lefgal Defenders, it is your responsibility to contact their
office, immediately, for an appointment:
SX. Legal Defenders
424 East 500 South, Suite 300
Salt Lake City, Utah 84111
£32*5444

ADDENDUM H

Third District Court, State of Utah
SALT LAKE COUNTY, SALT LAKE DEPARTMENT
450 South State Street, P.O. Box 1860, Salt Lake City, Utah 84111-1860
SALT LAKE CITY/STATE OF UTAH,

•
•
•
•

Plaintiff

ROLL CALL
SENTENCING
HEARING
PRELIMINARY HEARING
PRE-TRIAL
BENCH TRIAL
JURY TRIAL

Defendant.

•

DEFENDANT'S DOB:.

CASE NO..
This case is scheduled for the above checked m a t t e r ( s ) before t h e Honorable J u d g e
on the _ ^ l / day of

0CD\ at„
DATED THIS Q

(A^

(••30.^.
Or>AY OF

NJ
Deputy clerk

~k See back for specific instructions "A"

YOU MUST REPORT FOR A PRESENTENCE REPORT TO THE FOLLOWING AGENCY:
ADULT PROBATION AND PAROLE - 36 W. Fremont (1100 So.,) Salt Lake City, Utah 84111,
phone 239-2100. Report 8:00 a.m. to 5:00 p.m., Monday through Friday.
ADULT COMPLIANCE AND EDUCATION CENTER - 431 So. 300 E., Suite 300
Salt Lake City, Utah 84111, phone 799-8460.
Report 8:00 a.m. to 5:00 p.m., Monday through Friday.
OTHER
CHARGES
JAIL

PRE-TRIAL SERVICES

BOND

Referred to Legal Defenders

YES

NO

•

•

If you were referred to S.L. Legal Defenders, it is your responsibility to contact their
office, immediately, for an appointment:
S.L. Legal Defenders
424 East 500 South, Suite 300
Salt Lake City, Utah 84111
COO

X.AAA

ADDENDUM I

THIRD DISTRICT COURT SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH
SALT LAKE CITY vs. BREANNA LYNN HORVATH
CASE NUMBER 011907814 Other Misdemeanor

CHARGES
Charge 1 - 11.24.020 - ILLEGAL POSS/USE OF CONTROLLED SUBSTANCE
Class B Misdemeanor . Plea: June 28, 2001 Guilty
Disposition: June 28, 2001 {Guilty Plea}
Charge 2 - 11.20.040 - USE OR POSSESSION OF DRUG PARAPHERNALIA
Class B Misdemeanor
Disposition: June 28, 2001 Dismissed
CURRENT ASSIGNED JUDGE
PAUL G. MAUGHAN
PARTIES
Defendant - BREANNA LYNN HORVATH
SLC, UT 84123
Plaintiff -

SALT LAKE CITY

DEFENDANT INFORMATION
Defendant Name: BREANNA LYNN HORVATH
Offense tracking number: 13262886
Date of Birth: August 06, 1980
Jail Booking Number:
Law Enforcement Agency: SALT LAKE POLICE
LEA Case Number: SL200192119A
Prosecuting Agency: SALT LAKE CITY
Agency Case Number:
Sheriff Office Number: 254808
Violation Date: May 24, 2001 1941 S 700 E
ACCOUNT SUMMARY

PROCEEDINGS
05-31-01 Case filed by enardag
06-01-01 ARRAIGNMENT scheduled on June 15, 2001 at 10:00 AM in
Arraignment - S31 with Judge ARRAIGNMENT.
06-01-01 Note: Deft, called and set up court date.
06-01-01 Judge ARRAIGNMENT assigned.
06-04-01 Note: Own recognizance release agreement filed by Pre-Trial
Services. Defendant notified by Pre-Trial to contact court
following release.
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enardag
mistief
mistief
mistief

enardag

CASE NUMBER 011907814 Other Misdemeanor

06-15-01 Note: JUDGE MCCLEVE DEFT FAILED TO APPEAR FOR ARRAIGNMENTS.
C/O BW ISSUED FOR $2500.00
barbarrs
06-15-01 Notice - WARRANT for Case 011907814 ID 861240
barbarrs
06-15-01 Warrant ordered on: June 15, 2001 Warrant Num: 972149445 Bail
Allowed
barbarrs
Bail amount:
2500.00
06-15-01 Warrant issued on: June 15, 2001 Warrant Num- 972149445 Bail
Allowed
barbarrs
Bail amount:
2500.00
Judge: SHEILA K. MCCLEVE
Issue reason: Failure to Appear.
06-27-01 Warrant recalled on: June 27, 2001 Warrant num: 972149445
mirandab
Recall reason: Warrant recalled because defendant was
booked.
06-27-01 ARRAIGNMENT scheduled on June . 8 , 2001 at 10.00 AM in
Arraignment Jail with Judge ARRAIGNMENT.
mirandab
06-28-01 Minute Entry - Minutes for Arraignment
mirandab
Judge:
PAUL G. MAUGHAN
PRESENT
Clerk:
mirandab
Prosecutor: WILLIAMSON, PAIGE
Defendant
Video
Tape Number:

2 97

Tape Count: 645

ARRAIGNMENT
Advised of rights and penalties
Defendant is arraigned.
Defendant waives time for sentence.
SENTENCE JAIL
Based on the defendant's conviction of ILLEGAL POSS/USE OF
CONTROLLED SUBSTANCE a Class B Misdemeanor, the defendant is
sentenced to a term of 5 day(s)
Credit is granted for time served.
06-28-01 Filed: Commitment Order--faxed to ADC
06-28-01 Filed: Sentencing Order
36-28-01 Judge MAUGHAN assiqned.

julieh
julieh
julieh

